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JOHN MARSHALL, STATESMAN. 

BY HENRY CABOT LODGE, UNITED STATES SENATOR FROM MASSA- 
CHUSETTS. 



On the fourth day of February, 1801, John Marshall went 
quietly to the Supreme Court of the United States and was sworn 
in as Chief Justice. It does not appear that there was any cere- 
mony connected with this incident, or that any particular atten- 
tion was paid to it. A few unemotional lines in the record of the 
Court are all that we have to bear witness to what was done. 

On the. fourth day of February, 1901, this event, which oc- 
curred so quietly a hundred years ago, will be commemorated in 
all parts of the United States. Judges and lawyers, professors of 
law and public men will address large meetings assembled to do 
honor to the memory of the great Chief Justice. In courts and 
universities, and before legal associations, men will gather to 
listen to words which will express to the American people our con- 
ception of the abilities and services of John Marshall. 

This contrast between the formal and little noted incident of a 
bundred years ago and the elaborate ceremonies of to-day is in a 
high degree suggestive. Many events happened in February, 
1801, but it appears now that the most considerable of them 
all, the one men deem best worth remembrance, was this almost 
unnoticed action of the Supreme Court on the fourth day of that 
month. Importance has come to it in the lapse of a hundred 
years, and it has attained to meaning on account of the man 
who was concerned. Here then, obviously, was a very great man, 
one able so to affect his own time and so to influence the future 
that his coming to the Chief Justiceship seems far more important 
now than it did when he died with his work done, sixty-five years 
ago. It is true that a great and powerful profession looks up 
to him as their greatest exemplar; but there is much more here 
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than professional eminence or professional pride. Great lawyer 
and great judge are noble titles; but it is evident that Marshall 
rises beyond both, and that it is universally recognized that his 
career is too spacious for the annals of bench and bar, and is part 
of the history of the United States. It is quite clear that his 
fame and his work belong, not to the members of his own pro- 
fession, but to the entire American people; and that, while he is 
held in peculiar veneration by lawyers and students of law, he has 
touched deeply the popular thought and imagination. 

It is this side of Marshall which, it would seem, best deserves 
consideration at this time. To his professional achievements and 
abilities, justice is certain to be done by those whose training 
best fits them to do it; and appreciation of him as a lawyer and 
a judge by lawyers and judges is both sure and ample. To lay- 
men, the most interesting inquiry is, in what way, through what 
qualities, and by what actual achievement, he has risen to be one 
of the greatest figures in our history as a people. Very clearly, 
he has occupied this large place by a broader title than can be 
derived from the determination of points of law, or the inter- 
pretation of a constitution. Other judges have attained to the 
greatest heights of professional eminence in that way; but Mar- 
shall has all the fame thus to be acquired, and a great deal more. 

If we look for a moment carefully at just what he did, the 
secret of this larger fame and this more profound effect upon the 
history of his country will disclose itself. At the outset, it must 
be borne in mind that, when he came to the bench, government 
by means of a written constitution was a very new thing. 
France, within the preceding ten years, had made and unmade 
several constitutions, none of which really survived the perils of 
infancy. Her failures, red with blood, were not calculated to 
make the system of written constitutions seem either desirable 
or practicable. The Constitution of the United States, it is true, 
was planted in a most favorable soil; for the thirteen colonies 
had been founded, built up and governed under compacts, char- 
ters and written instruments, embodying the fundamental law in 
one way or another. On the other hand, the general tendency 
and experience of the English-speaking race had been against 
written constitutions. The only attempts in this direction in 
England had been made at the period of the Great Rebellion, and 
during the supremacy of Cromwell. They had failed then, and 
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they disappeared when the Puritan domination ended, leaving a 
profound distrust for all such schemes and a very well-founded 
belief that they were alien to the spirit of the race. England re- 
verted to her traditional system of an unwritten constitution, 
slowly built up and patched together — legally, by the courts, and, 
politically, by the House of Commons. This constitution may 
have been illogical, clumsy and imperfect, but it worked well, and 
it developed sufficiently to meet new exigencies as they arose. 

The question in the United States was whether, among a 
people accustomed in a measure to written instruments of govern- 
ment, but imbued with English traditions, wedded to the com- 
mon law, and profoundly suspicious of patent political devices, a 
national constitution, covering the complicated interests of many 
States, could be made to succeed. Here came one of Marshall's 
great achievements. So far as the court could do it, he made 
the Constitution march. He showed that it could take on the 
flexibility of an unwritten constitution, that it could be developed 
and made to meet new conditions, while it retained the fixity of 
principle and certainty of operation the lack of which is the ever 
present danger of a constitution which exists only in traditions, 
habits, two or three great charters and the decisions of courts. 

The second question with which Marshall dealt was closely 
connected with the first, and even more vital to the United States. 
It was not only necessary to make the Constitution work, as a 
system of organic law; but it was essential to defend it against 
the principles of separatism, to make it dominant over the States 
and the means of creating a nation, of stimulating the national 
sentiment and nourishing the national life. Such a task was 
primarily that of a statesman; but the political branches of our 
government passed, in 1801, into the hands of the party which 
favored separatism and were destined to remain there for many 
years to come. Thus this great work of protecting and advancing 
the national principle was thrown back upon Marshall. Within 
the narrow limitations of the court, the single upholder of the 
national principle of the Constitution was obliged to do the work 
of a statesman. He succeeded completely, and that simple 
statement is, in itself, the highest praise and the most ample evi- 
dence of his intellectual power and his force of character. 

When we realize what he did, stated in this broad and general 
way, it becomes of profound interest to know what manner of man 
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he was, and how he accomplished so much. Unfortunately, out- 
side the public records, the material for answering these questions 
is sadly lacking. Either Marshall kept no papers, or they were 
destroyed before or after his death. One or two meagre biog- 
raphies, two or three brief memoirs by contemporaries, scattered 
allusions and fugitive descriptions, are really all that we have. 
Moreover, he not only left no papers apparently, but he wrote few 
letters himself. In all the voluminous collections of the cor- 
respondence of that period he is scarcely represented at all. He 
seems, in fact, to have had a curious indifference to his own fame, 
an indifference in harmony with the fine simplicity of his nature, 
and he was content to leave posterity to learn about him and his 
work from his public acts and speeches and from his judicial 
decisions. From these sources, we can indeed gain a perfect idea 
of his work and his influence, and of what he did toward the 
making of the United States; but all the details of his career 
escape us. This is a serious misfortune; for, apart from his long 
service as Chief Justice, his life was an interesting and varied 
one. He was born on the Virginian frontier, and lived there the 
vigorous out-of-door life of a new country, studying and reading 
with his father and with tutors. He was just turning to the 
study of the law when the Eevolution came, and he went from his 
books to the camp, to fight in many battles, to endure many 
hard campaigns, and to serve through the war. Prom the army 
he went to the bar, and rose so rapidly to leadership among able 
men that no other proof is needed of his natural genius for the 
profession he had chosen. He served in the Assembly of Vir- 
ginia, forced often against his will to accept an election. He 
carried a hostile district, and was elected to the Convention held 
to ratify the Constitution of the United States. Young as he 
was, he made there a profound impression, and in reasoning and 
argument he was not surpassed. He was one of the leaders in the 
hard-fought battle which resulted in a narrow victory for the Con- 
stitution. Unmoved by his success he returned to the bar and the 
Assembly, and he also refused offers of national positions; for he 
bad come to be known throughout the country as the fearless and 
powerful champion of Federalism in the hostile atmosphere of 
Virginia. At last, came a duty which he could not decline. He 
was appointed on the mission with Pinckney and Gerry to go to 
France and endeavor to make peace with our former ally, now 
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changed to an overbearing and insolent enemy. The story of that 
mission is picturesque and interesting, disgraceful to France, and 
honorable to the American envoys who declined to bribe or barter. 
Marshall drew the statement of the American case, vindicated 
American honor, and returned. The results in the United States 
were the "X. Y. Z." letters, an outburst of patriotic wrath, and 
the election of a strongly Federalist Congress. For that Congress 
Marshall was urged to stand by Washington, and to it he was 
elected. There, as in the Convention, new though he was to the 
House, he went at once to the front and became a leader, as much 
respected for his abilities as he was liked for his even temper and 
kindly, genial ways. It was a short service, extending only to 
one session; for he was offered by President Adams the War De- 
partment, which he declined, and then the State Department, 
which he accepted. Here, too, he was a success, and it was while 
he held this great post that he was appointed Chief Justice. 

His life up to that time contains more than has furnished 
forth many an elaborate and important biography. Yet the 
greatest part of what he was to do, his greatest work, lay all before 
him. Let us look at him a moment as he stands at the threshold 
of his great career. He is forty-five years old, and in the full 
maturity of his powers. He is very tall, very spare, rather loose- 
jointed and careless in his movements. A little ungainly, per- 
haps, one observer thinks, with the air of the mountains and the 
out-door life still about him. Evidently muscular and strong; 
temperate, too, with all the vigor of health and constitution which 
any work or responsibility might demand. He is not handsome of 
face, with his angular features and thick, unruly, black hair grow- 
ing low on his forehead, over small, but bright, black eyes. None 
the less, the face is full of intelligence and force; and all ob- 
servers, however they differ in details, alike agree that the bright 
eyes are full of fun, and that about the firm-set mouth there plays 
a smile, which tells of that generous and hearty sense of humor 
which pierces sham and, as Story says, is too honest for intrigue. 

No one can say to-day whether Marshall realized, as he left the 
State Department, that the great work of his life lay all before 
him. We know it now ; we know that all his past career had been 
only preparation for that which was to come. And what a train- 
ing it had been ! First of all, he was a lawyer — made so by the 
strong bent of his mind — in the full tide of successful practice, 
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and holding his well-won place in the front rank of the American 
bar. He had been a soldier of long and hard service, and had 
faced death in battle many times. A wide parliamentary experi- 
ence had been his, drawn from many terms in the Virginia Leg- 
islature, the Constitutional Convention and a session of Congress. 
He had been in Europe, had seen European politics at close range, 
and had measured swords with the ablest, most unscrupulous and 
most corrupt statesman and diplomatist of the Old World. He 
had served in the Cabinet, and there had studied the relation of 
his country to the movements of world politics. He had been a 
man of affairs, great and small, and had lived and fought in the 
world of men. This varied education, these divers experiences, 
may seem superfluous for one who was to fill a purely judicial 
office ; and yet they were never more valuable to any man than to 
him who was to be Chief Justice at that precise period. 

When Marshall took his seat on the Supreme Bench, he 
brought with him, not only his legal genius and training and his 
wide and various experience in politics and diplomacy, but also 
certain fixed convictions. He was a man who formed opinions 
slowly, and who did not indulge himself in a large collection of 
cardinal principles. But the opinions which he formed and the 
principles which he adopted, after much hard and silent thought, 
were immovable; and by them he steered, for they were as con- 
stant as the stars. He had one of those rare minds which never 
confound the passing with the eternal, or mix the accidental and 
trivial with the things vital and necessary. Hence the compati- 
bility between his absolute fixity of purpose in certain well ascer- 
tained directions, and his wise moderation and large tolerance as 
to all else. To these qualities was joined another even rarer, the 
power of knowing what the essential principle really was. In 
every 'lontroversy and in every argument, he went unerringly to 
the heart of the question, for he had that mental quality which 
Dr. Holmes once compared to the instinct of the tiger for the 
jugular vein. As he had plucked out the heart of a law-case or 
of a debate in Congress, so he seized on the question which over- 
rode all others in the politics of the United States, and upon 
which alt else turned. 

That vital question was whether the United States should be 
a nation, or a confederacy of jarring and petty republics, destined 
to strife, disintegration and decay. In a well known letter to a 
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friend, Marshall says that he entered the Eevolution filled with 
"wild and enthusiastic notions." Most young men of that period, 
imbued with such ideas, remained under their control, and, in the 
course of events, became ardent sympathizers with the unbridled 
fanatics of the French Eevolution, or, at least, ardent opponents 
of anything like a strong and well ordered central government, 
and equally zealous supporters of State Eights and separatist 
doctrines. Not so John Marshall. With characteristic modesty, 
he ascribes the fact that he did not continue under the dominion 
of his "wild and enthusiastic notions" to accident and to circum- 
stances, when it really was due to his own clear and powerful 
intellect. In the struggle with England, he came to see that the 
cnly hope of victory lay in the devotion of the army to a common 
cause, in their being soldiers of the Union and not of separate 
colonies, and that the peril was in the weakness of the central 
government. It seems simple enoiigh to say this now; but this 
central idea was, as a rule, grasped feebly and imperfectly, if at 
all, by the young men of that period. Like Hamilton, Marshall 
worked it out for himself; and, in the letter just referred to, he 
says that it was during the war that he came to regard America 
as his country and Congress as his government. From that time 
he was an American first, and a Virginian second; and from the 
convictions thus formed in camp and on the march he never 
swerved. Here was the principle of his public life; and to the 
establishment of that principle his whole career and all his great 
powers were devoted. These convictions made him a Federalist. 
It was this very devotion to a fundamental principle which was 
the source of that temperate wisdom which caused him to avoid 
the Alien and Sedition Acts, because, by their violence, they en- 
dangered the success of the party which had in charge something 
too precious to be risked by indulging even the just passion of the 
moment. But his moderation in what he regarded as non-essen- 
tial, was accompanied by an absolutely unyielding attitude when 
the vital question was touched. Despite the criticisms of the 
extreme Federalists upon his liberality, there was no more rigid 
believer in the principles which had brought that party into ex- 
istence than the man who became Chief Justice a century ago. 

Holding these beliefs, what was there for him to do, what 
could he do, in a position wholly judicial, and with every other 
branch of the government in the hands of his political foes? He 
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was confined to a strictly limited province. To his political op- 
ponents the entire field of political action was open. At the head 
of those opponents was Thomas Jefferson, who hated him in- 
tensely, with the peculiar hatred of the timid man, of acute, 
subtle, brilliant intellect and creeping methods, for the man of 
powerful mind, who was as simple and direct as he was absolutely 
fearless, and who marched straight to his object with his head up 
and his eyes on his foe. Marshall had crossed Jefferson in many 
ways. He had led opposition to him in Virginia, and had 
wrested from him a Congressional district. Now Marshall was 
placed in a great position, beyond reach of assault, and yet where 
he could observe and perhaps thwart Jefferson's most cherished 
schemes. Marshall, in his own way, entirely reciprocated Jeffer- 
son's feelings. He utterly distrusted Jefferson and despised his 
methods, his foreign prejudices and what seemed to Marshall his 
devious ways. So strong was his hostility, that it almost led him 
to make what would have been the one political mistake of his 
life, by supporting Burr for the Presidency when the election of 
1800 was thrown into the House of Eepresentatives. Prom this 
he was saved by his own wisdom and good sense, which were con- 
vinced by Hamilton's reasoning that Jefferson, whom Marshall 
knew, was a less evil than Burr, who was known only too well to 
Hamilton. 

Jefferson and his party came into power with a great pre- 
dominance, destined to grow more complete as the years went by. 
They were in principle hostile to the government they had been 
chosen to conduct. They were flushed with victory; they meant to 
sweep away all that the Federalists had done; they intended to 
interpret the Constitution until naught of it was left, and to put 
the national government and the national life into a strait-jacket. 
In the process of time, they found themselves helpless in the grip 
of circumstances, and governing by the system of Washington 
and Hamilton, whose methods and organization were too strong 
for them to overthrow. But at the start this was not apparent. 
The separatist principle was all-powerful, and Jefferson's fol- 
lowers threw themselves upon the work of the Federalists, and 
in their rage even undertook to break down the judiciary by the 
process of impeachment — a scheme which failed miserably, but 
which, no doubt, cherished the hope of reaching at last even to 
the chief of all the judges. 
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Id. their pleasant plans and anticipations of revenge, it must 
have seemed as if nothing could stop the onset of an all-powerful 
President, backed by a subservient Congress. Surely, the na- 
tional principle, the national life, the broad construction of the 
Constitution, would shrivel away before such an attack. There 
seemed no one in the way; for, however much Jefferson, ever 
watchful, may have suspected, his own followers certainly did not 
reckon as very formidable the great lawyer sitting far apart in 
the cold seclusion of a court room. Yet, there this enemy was. 
There he sat intrenched. His powers were limited, but his op- 
ponents were to find out what he could do with them. They were 
to learn, by bitter experiences, that even these limited powers, in 
the hands of a great man, were sufficient to extend the Constitu- 
tion and build it up faster and far more surely than they, by 
executive act or Congressional speeches, could narrow it or pull it 
down. Those of them who survived were destined to behold the 
Ark of the National Life, carried through the dark years of the 
first decade of the century, emerge in safety ere the second closed ; 
and the national principle, which they had sought to smother, 
rise up in great assertion and with a more splendid vitality than 
any one had dreamed possible, as the fourth decade began and 
the man who had done the deed sank into his grave in all the 
majesty of his eighty years. 

How did John Marshall do this work, this statesman's work, 
as Chief Justice of the United States? It is all there in his 
decisions. To show it forth as it deserves would require a volume. 
Only an outline is possible here. 

The first blow was struck in 1803, in the famous case of 
"Marbury against Madison." Marbury applied for a mandamus 
to compel Mr. Madison to deliver to him his commission as Jus- 
tice of the Peace, which had been signed and sealed by Mr. Adams 
and withheld by his successor. Marshall held that the applicant 
had a right to the commission; that, his right having been vio- 
lated, the law of the country afforded a remedy; that the case in 
its nature was one for a mandamus; but that, a mandamus being 
an original process, the Supreme Court had no jurisdiction, be- 
cause the act of Congress conferring such jurisdiction, not being 
authorized by the Constitution, was null and void. He declared, 
in other words, that the Constitution was supreme ; that any law 
of Congress in conflict with it was null and void; that the Su- 
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preme Court was to decide whether this conflict existed ; and then, 
going beyond the point involved, he boldly announced that, if the 
application had been properly made, the Federal Court could 
compel the Executive to perform a certain act. At one stroke 
he lifted up the national Constitution to the height of authority, 
and made the tremendous assertion of power in the Court which, 
he declared, could nullify the action of Congress and control that 
of the Executive, if the necessary conditions should arise. Small 
wonder is it that Jefferson was irritated and alarmed to the last 
degree, and that he complained bitterly of the manner in which 
the Chief Justice had travelled out of the record, in order to tell 
the world that he might, if he so willed, curb the authority of the 
President! But the assertion of the supremacy of the Constitu- 
tion, and of the power of the Court to decide a law of Congress 
unconstitutional, has remained unshaken from that day to this. 

In "Marbury against Madison," Marshall asserted the su- 
premacy of the Constitution and the power of the Court in rela- 
tion to the other branches of the National Government. Im- 
portant and far-reaching as this was, however, the vital struggle 
was not among the departments created by the same instrument. 
The conflict upon which the fate of the country turned was be- 
tween the forces of union and the forces of separation, between 
the power of the nation and the rights of the States. It was 
here that Marshall did his greatest work, and it was this issue 
which he desired to meet above all others. 

In the case of "The United States against Peters," in 1809, he 
decided that a State could not annul the judgment, or determine 
the jurisdiction, or destroy rights acquired under the judgments 
of the Courts of the United States. Thus he set the National 
Courts above the States; and he followed this up by deciding, in 
"Fletcher against Peck," that a grant of lands was a contract 
within the meaning of the Constitution, and that a State law 
annulling such a grant was in conflict with the Constitution of 
the United States, and, therefore, null and void. The United 
States Courts, it was to be henceforth understood, were not only 
above and beyond the reach of State Legislatures, but they could 
nullify the laws of such Legislatures. No heavier or better di- 
rected blow was ever struck against State Rights when those 
rights were used to thwart or cripple the national government. 

The trial of Burr in 1807, although not bearing upon the cen- 
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tral principle to which Marshall devoted his best efforts, gave him 
an opportunity to define treason under the Constitution. On 
this memorable trial, there can be no doubt that he stood between 
the accused, whom the Government longed to destroy, and the 
just, popular sentiment which would fain have hurried Burr to 
the gallows. That Marshall's rulings were correct, and that he 
laid down the American law and definition of treason in a man- 
ner which subsequent generations have accepted, cannot be ques- 
tioned. But this cannot be said of the famous ruling by which 
he granted the motion to issue a subpoena directed to the Presi- 
dent of the United States. If his desire was to fill Jefferson with 
impotent anger and with a sense of affront and humiliation, he 
succeeded amply. In any ether view the granting of the motion 
was a failure and a mistake; for, instead of showing the power 
of the Court, it disclosed its limitations. The Chief Executive of 
the Nation, clearly, cannot be brought to court against his will, 
for higher duties are imposed upon him; and still more decisive 
is the practical consideration that the Court is physically power- 
less to enforce its decrees against the Chief Magistrate, by whom 
alone, in the last resort, the decrees of the Court can be carried 
into execution. His animosity toward Jefferson was the probable 
cause of this single mistake in his long management of the 
judicial power. Yet it gives a vivid idea of the bold spirit which 
was able to make a limited court, not only the bulwark of the 
Constitution, but the chief engine in advancing national prin- 
ciples, when every other department was arrayed against it, and a 
hostile political party was everywhere predominant. 

To assert the supremacy of the National Constitution over 
the constitutions and laws of the States was, however, only half 
the battle, and was in its nature a defensive procedure. It was 
necessary not only to maintain but to advance. It was not enough 
for the Constitution to stand firm; it must be made to march; 
and this was done by a series of great decisions, through which 
Marshall developed and extended the constitutional powers and 
authority, not merely of his own court, but of the Executive and 
of Congress. In 1805, in "The United States against Fisher," 
he found in the clause of the Constitution giving Congress the 
right to pass all laws necessary and proper for carrying into 
execution the powers vested in them by the Constitution, author- 
ity for a law making the United States a preferred creditor. 
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In 1819, the Dartmouth College case, the most famous perhaps 
of all Marshall's cases, was decided. In this, he gave the clause 
relating to the impairment of contracts, already used as the foun- 
dation of the judgment in the case of "Fletcher against Peck," a 
vigorous reinforcement and extension. In holding that a State 
could not alter a charter derived from the British Crown in co- 
lonial times, the Chief Justice carried the constitutional power 
in this respect to an extreme justifiable, no doubt, but from which 
a man less bold would have recoiled. 

In the same year he pushed the same doctrine home in "Stur- 
ges against Crowninshield," holding that a State could not pass 
an insolvent law releasing debts contracted before its passage. 

In the still greater case of "McCullough against Maryland," 
also heard at this time, he affirmed and extended the national 
power with one hand, while he struck down the authority of the 
State with the other. No man could add much to the argument 
in which Hamilton defended the constitutionality of a national 
bank ; but Marshall presented it again in a manner which equalled 
that of the great Secretary, and which carried with it an authority 
which only the Court could give. He held the bank to be con- 
stitutional under the "necessary laws" clause; and, in one of 
those compact, nervous sentences so characteristic of the man, he 
defined once for all the scope of that provision. "Let this end 
be legitimate," he said ; "let it be within the scope of the Consti- 
tution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional." 

What an enlargement of national power is contained in these 
pregnant words ! What a weapon did this single, weighty sentence 
place in the national armory ! 

The constitutionality of the bank being thus affirmed, the law 
of Maryland taxing its branches fell, of course, as null and void ; 
for the power to tax is the power to destroy. That profound legal 
thinker, Andrew Jackson, differed from Marshall on this ques- 
tion. He wrecked the national bank, fostered the pet State 
banks, and left the panic of 1837 to desolate business and 
overwhelm his successor and his party in defeat. But, al- 
though Jackson tore down the superstructure, upon the foun- 
dation laid by Marshall — in an opinion where the foresight of 
the statesman went hand in hand with the matchless reasoning 
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of the lawyer — arose the national bank system, which after forty 
years still stands before us unshaken and secure. 

Two years later, in "Cohens against Virginia," he held that 
the appellate jurisdiction of the Supreme Court extended to de- 
cisions of the highest State courts, and that a State itself could 
be brought into court when the validity of a State law under the 
national Constitution was involved. 

In 1824, in "Gibbons against Ogden," he interpreted and 
breathed life into the clause giving Congress power to regulate 
commerce, and he held unconstitutional a law of the State of 
New York which was in conflict with that clause. In so doing 
he overruled some of the ablest judges of the State of New York, 
and cut off a right hitherto supposed to be unquestioned. And 
another extension of the national power followed. 

In "Craig and others against the State of Missouri," under 
the clause forbidding a State to emit bills of credit, he annulled 
a law of that State authorizing the issue of loan certificates, which 
were held to come within this prohibited description. 

In the "Cherokee Nation against Georgia," he held that the 
Indians were not a foreign nation and, therefore, not entitled to 
sue in the Supreme Court; and then, with his wonted felicity of 
phrase, he described them as a "domestic and dependent" nation, 
dwelling within the boundaries of the United States, and subject 
only to the laws and treaties of the central government, a proposi- 
tion capable of wide application, and carrying with it the possi- 
bilities of a great extension of the national authority. Following 
out this principle in the case of "Worcester against Georgia," he 
held that a citizen of the United States going into the Cherokee 
country could not be held amenable to the laws of Georgia. The 
Administration was out of sympathy with Marshall's views, the 
State of Georgia was openly defiant, yet, after some months of 
delay, the State gave way and the missionaries were released. 

In this list of cases, so baldly stated, very many have been 
omitted and none has been explained and analyzed as it deserves. 
But these examples, chosen from among the greatest and most 
familiar, serve to show the course which Marshall pursued 
through thirty-five years of judicial life. These decisions are 
more than a monument of legal reasoning, more than a masterly 
exposition of the Constitution; they embody also the well-con- 
sidered policy of a great statesman. They are the work of a man 
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who saw that the future of the United States hinged on the one 
question, whether the national should prevail over the separatist 
principle; whether the Nation was to be predominant over the 
State; whether, indeed, there was to be a nation at all. Through 
all the issues which rose and fell during these thirty-five years, 
through all the excitement of the passing day, through Louisiana 
acquisitions and relations with France and England, through em- 
bargoes and war and Missouri compromises and all the bitter, 
absorbing passions which they aroused, the Chief Justice in his 
court went steadily forward, dealing with that one underlying 
question, beside which all others were insignificant. Slowly, but 
surely, he did his work. He made men understand that a tri- 
bunal existed before which States could be forced to plead, by 
which State laws could be annulled and which was created by the 
Constitution. He took the dry clauses of that Constitution and 
breathed into them the breath of life. Knowing well the instinct 
of human nature to magnify its own possessions, an instinct more 
potent than party feeling, he had pointed out and developed for 
Presidents and Congresses the powers given them by the Consti- 
tution, from which they derived their own existence. Whether 
these Presidents and Congresses were Pederalist or Democratic, 
they would be certain, as they were human, to use sooner or later 
the powers thus disclosed to them. 

That which Hamilton, in the bitterness of defeat, had called 
"a frail and worthless fabric," Marshall converted into a mighty 
instrument of government. The Constitution which began as an 
agreement between conflicting States, Marshall, continuing the 
work of Washington and Hamilton, transformed into a charter 
of national life. When his life closed, his work was done — a 
nation had been made. Before he died, he heard this great fact 
declared with unrivalled eloquence by Webster. It was reserved 
to another generation to put Marshall's work to the last and 
awful test of war, and to behold it come forth from that dark 
ordeal triumphant and supreme. John Marshall stands in his- 
tory as one of that small group of men who have founded states. 
He was a nation-maker, a state-builder. His monument is in the 
history of the United States, and his name is written upon the 
Constitution of his country. H. C. Lodge. 



